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The Settling Devotional Claimants (“SDC”) submit this Memorandum of Law in
accordance with the Judges’ Oct. 6, 2017 Scheduling Order and Notice of Conclusion of
Proceeding as a Paper Proceeding.

This proceeding is to determine the appropriate distribution of cable royalty funds
attributable to the Devotional programming category for the years 2000-2003, between the
claimants comprising the SDC and the claimants represented by Independent Producers Group
(“IPG”). This is a remand proceeding narrowly focused on allocation methodology, after the
Judges previously rejected the methodology set forth by IPG as deficient and the SDC
methodology as untimely presented. Those rulings and the Judges’ claims rulings were upheld
on appeal, and this remand is solely to determine an appropriate methodology for the final
distribution. SDC v. CRB, 797 F.3d 1106, 1122 (D.C. Cir. 2015).

The Judges now have before them two methodologies. The methodology presented by
IPG is substantially identical to the methodology considered and properly rejected by the Judges
after the original hearing. The methodology presented by the SDC is substantially identical to
the methodology adopted by the Judges in the distribution of the 1999 cable royalty funds. See
Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. 13423, 13442-43 (Mar. 13, 2015)
(“Distribution of 1998-99 Cable Royalty Funds”), aff’d, SDC v. CRB, No. 15-1084, 2017 WL
1483329 (D.C. Cir. Feb. 10, 2017) (per curiam). The Judges should therefore adopt the
methodology set forth by the SDC and distribute the funds in the percentages set forth in the
written testimony of John Sanders. Written Direct Testimony of John S. Sanders, April 15, 2016,

at 12 (“Sanders Testimony”). These percentages are as follows:

Claimant | 2000 | 2001 | 2002 | 2003
SDC 71.7% | 72.8% | 67.4% | 68.2%
IPG 28.3% | 27.2% | 32.6% | 31.8%
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A. Mr. Sanders is an Expert Appraiser Qualified to Value Media Assets.

Mr. Sanders’s testimony has been accepted by the Judges in other proceedings (without
objection from IPG), and he has been “qualified as an expert in the valuation of media assets,
including television programs.” Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at
13431. He is an Accredited Senior Appraiser specializing in business valuation and a Board
Member for the Media Financial Management Association, which provides continuing education
on accounting and valuation to media financial executives. Rebuttal Testimony of John Sanders,
Jan. 8, 2018, at 2 (“Sanders Rebuttal Testimony™).

Mr. Galaz contests Mr. Sanders’s qualifications because Mr. Sanders has not been
involved in the decision-making process of a cable system operator to carry out of market
stations in the past. Rebuttal Testimony of Raul Galaz of IPG, Jan. 8, 2018, at 4 (“Galaz
Rebuttal Testimony”). This critique does not disqualify his testimony, which focuses on how
media companies would value television and media assets in a hypothetical market — not in the
compulsory licensing system. Mr. Sanders is an experienced and skilled appraiser. There is no
need for an appraiser to advise a cable system on acquisition of programming under a
compulsory system in which there is no negotiation over licensing.

That criticism comes from Mr. Galaz, a witness the Judges have determined is an
“imperfect messenger,” and whose criticism more aptly applies to his own testimony:

Mr. Galaz did not indicate that he had any experience working for or on behalf of
a CSO, and he admitted that he had not discussed the IPG Methodology with any
CSO. Thus, his suppositions as to how a CSO might construe viewership lack
foundational support. Moreover, since Mr. Galaz is not an economist, he cannot

apply microeconomic theory in order to opine upon the economic incentives to
which a hypothetical CSO might respond.

Distribution of the 2000-03 Cable Royalty Funds, 78 Fed. Reg. 64984, 65000 (Oct. 30, 2013)

(“Distribution of the 2000-03 Cable Royalty Funds”).
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Unlike Mr. Galaz, Mr. Sanders has expertise — including working with cable systems and
subscribership-based assets, as well as broadcast operations — that allows him to opine about how
a hypothetical CSO might respond. Sanders Testimony, at 2 (“Much of my work has been
focused on the television and cable industries and the appraisal of intangible assets such as
customer and subscriber-based assets ...””). As an appraiser in the media and television industry,
his deep familiarity with the evidence market participants would use and how they would
evaluate that evidence can assist the Judges in making the same type of hypothetical valuations.

B. Mr. Sanders Provided a Professional, Independent Expert Opinion as to Value.

As is evident from a review of Mr. Sanders’s testimony, he was not artificially limited in
the data he was able to review in forming his testimony. IPG claims that Mr. Sanders was unable
to apply his expertise independently, because the information he relied on was “straitjacketed”
by the SDC, a baseless and uninformed suggestion. Mr. Sanders emphasized that he was
ethically obligated to remain independent as a professional appraiser. See Sanders Rebuttal
Testimony, at 7 n.15.1 Rather than being artificially constrained, Mr. Sanders participated
personally in advising the SDC about what data to acquire and to rely on. Mr. Sanders explained
what data he used and why. Specifically, he employed Nielsen RODP local ratings because the
Judges previously relied on local ratings from the RODP reports in their 1999 determination.
Sanders Testimony, at 5. He attempted to obtain additional quarterly reports from Nielsen, but
they were not available. 1d., at 5 n.2. He considered the HHVH reports prepared by Alan Whitt,

but did not rely on them for his primary analysis, because the underlying data was only available

1 Straitjacketing is a problem primarily because it suggests that the testimony of the witness does not arise from his
or her independent judgment. The importance of an independent expert opinion is contrasts starkly with Mr.
Galaz, who was appropriately criticized by the Judges for testifying while he “clearly has a self-interest which
renders the IPG Methodology — of which he is the architect — less credible than a methodology created by an
outside expert.” Distribution of the 2000-03 Cable Royalty Funds, 78 Fed. Reg. at 65000.
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to IPG. Id., at 7. He also participated in discussions to identify other sources of data and
considered whether acquiring additional data was a cost effective option for the SDC. Just as
when advising an actual market participant, he concluded “that the SDC’s decision not to devote
further resources to this valuation exercise is reasonable.” Id., at 8.

Mr. Galaz argued that Mr. Sanders’s testimony was straitjacketed because he did not rely
on the prior testimony of witnesses who may have contested a claim that Mr. Sanders did not
make: “that CSOs select programming for distant transmission based solely on broadcaster
ratings in the local (non-distant) market.” Galaz Rebuttal Testimony, at 6. Mr. Sanders did not
claim that CSOs select distant programming on the sole basis of local viewership ratings. His
premise — that viewership is a useful tool to determine relative marketplace value among
homogeneous programming — was not as absolute as Mr. Galaz states, but it is a premise that
multiple witnesses, the Judges, and the D.C. Circuit have approved of or adopted. See, e.g., IPG
v. Librarian of Congress, 792 F.3d 132, 142 (D.C. Cir. 2015) (“... different considerations apply
in Phase | and Phase Il proceedings. ... In the Phase Il context, viewership remains ‘significant
to determining the marketplace value’ of programming.”). Mr. Sanders agreed using viewership
as a proxy for value of programs within a particular niche was reasonable because a “religious
program with a larger audience is more likely to attract and retain more subscribers for the cable
system operator, and is therefore of proportionately higher value.” Sanders Testimony, at 5.

To the extent prior testimony was relevant to IPG’s methodology or in rebuttal, IPG
could have designated that testimony to support its arguments, but failed to properly do so. IPG
never included copies of the purportedly designated testimony or exhibits when filing its
testimony, rendering the purported citations not part of the current record. The Judges’

regulations expressly require that “the complete testimony of that witness (i.e., direct, cross and
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redirect examination) must be designated. The party submitting such past records and/or
testimony shall include a copy ... .” 37 C.F.R. 8 351.4(b)(2). IPG’s written direct testimony
mistakenly claimed that IPG “hereby submits an original and an electronic copy of the testimony
of Raul Galaz, and the Designation of Prior Records and the accompanying exhibits,” but the
testimony and exhibits listed in the Designation of Prior Records were not included. Direct
Statement of IPG, April 15, 2016, at 1 (“IPG Direct Testimony™).? IPG’s rebuttal testimony did
not purport to designate any testimony. IPG Rebuttal to the Written Direct Statement of the
SDC, Jan. 8, 2018, at 1. The SDC could not divine what prior testimony IPG would consider
relevant in advance. Because IPG failed to include designated testimony in the manner required
by the regulations, there is no evidence in the record to support the claim made by Mr. Galaz
about the testimony of prior witnesses, and the SDC have no specific testimony to respond to.

Even though Mr. Sanders did not directly consider testimony that IPG argues he should
have, he did review and rely on the precedential decisions where the Judges reviewed
methodologies substantially identical to the ones offered in this proceeding. Sanders Testimony,
at 2-3. Those decisions addressed IPG’s and Mr. Galaz’s criticisms about the importance of
viewership in determining relative value. Ultimately, the Judges described viewership as an
“acceptable ‘second-best” measure of value, even though it is not the optimal metric.”
Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13423.

C. The SDC Methodology Relied on the Best Evidence Available and Has Previously
Been Accepted by the Judges.

The SDC methodology offered by Mr. Sanders is substantially identical to the only

methodology that the Judges have adopted in a final litigated distribution proceeding in the

2 Some were listed as “under protective order” and may not be public record. IPG Direct Testimony, at 5-7.
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Devotional category, in the 1999 cable distribution case. The decision to adopt this methodology
was affirmed on appeal. SDC v. CRB, No. 15-1084, 2017 WL 1483329, at *1 (D.C. Cir., Feb.
10, 2017) (per curiam).® The premise of the ruling — and the SDC methodology — is that Nielsen
RODP local ratings are “a reasonable proxy for fair market value, if properly applied (with
inclusion of all available programs), when valuing programs within the same genre of
programming geared towards a relatively homogeneous niche market.” Sanders Testimony, at 5.

1. Nielsen RODP Local Ratings are a Reasonable Proxy for Distant Viewership.

For 2000-03, MPAA witness Dr. Gray presented a regression “that correlates local and
distant viewing” for the years at issue in this proceeding, and the Judges ultimately concluded
that “viewership as measured after the airing of the retransmitted programs is a reasonable,
though imperfect proxy for the viewership-based value of those programs.” Distribution of the
2000-03 Cable Royalty Funds, 78 Fed. Reg. at 64995. Later, in the 1999 ruling, the Judges
adopted the same conclusion, stating that “IPG has not provided record evidence or testimony in
this proceeding that would persuade the Judges to depart from the conclusion reached in the
2000-03 Determination.” Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13436.

IPG cited the Judges’ ruling in the 2004-09 cable distribution proceeding to suggest that

the Judges have already rejected this correlation for the years 2000-03. In those proceedings, the

3 In reopening the 2004-2009 Cable and 1999-2009 Satellite Royalty Distribution Proceeding, the Judges suggested
it was ironic that the SDC were proposing use of “a methodology that [the SDC] describe as being similar to a
methodology that they are seeking to disavow on appeal ....” See Order Reopening Record and Scheduling
Further Proceedings, Docket Nos. 2012-6 CRB CD 2004-09 (Phase 1), 2012-7 CRB SD 1999-2009 (Phase I1)
(May 4, 2016), at 5 n.8. With due respect, the SDC do not believe this suggestion is just or accurate. On appeal,
the SDC stated “[t]he SDC do not object, in principle, to the notion of using local Nielsen ratings as a valuation
measure. ... But if the Board had provided the parties with notice that it was considering using the local Nielsen
data as the basis for its 1999 distribution, the SDC would have been able to point out the Board’s error in
excluding [certain programs that were not included in a particular data set that was presented for a different
purpose].” See [Initial] Principal and Response Brief of SDC, No. 15-1084 (Mar. 21, 2016), at 53. Of course,
even if the premise of the Judges’ suggestion were accurate, the SDC are entitled to rely on the Judges’
determinations from a prior proceeding, even when — or perhaps especially when — those determinations were
adverse to the SDC when made. See 17 U.S.C. 8 803(a)(1).
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SDC’s witness Dr. Erkan Erdem calculated a correlation between the 1999 RODP local ratings
and the distant ratings in the 1999 HHVH report. The Judges did not reject that correlation in
their 2004-09 order; they only ruled that “[t]here is no basis in the record for the Judges to
conclude that the correlation Dr. Erdem found in the 1999 data continues unchanged throughout
the entire succeeding decade.” Order Reopening Record and Scheduling Further Proceedings,
Docket Nos. 2012-6 CRB CD 2004-09 (Phase 1), 2012-7 CRB SD 1999-2009 (Phase I1), May 4,
2016, at 5. Here, the Judges do not need to extrapolate correlation for an entire decade. Prior
rulings have established that such a correlation existed in every year from 1999 through 2003,
including all of the years at issue in this proceeding. Mr. Sanders also calculated correlation
coefficients directly for the data he had from 2000-03, confirming “that there is a strong
relationship between the RODP data and the HHVH data.” Sanders Testimony, at 10.

Mr. Galaz, highlighting his lack of economic experience, attempted to cast doubt by re-
calculating correlation only among IPG programs. This is not a useful or valid criticism. Re-
calculating the correlation with fewer datapoints does not provide any insight into whether the
full datasets are strongly correlated. Predictably, Mr. Galaz could offer no statistical justification
for his biased choice to selectively halve the number of datapoints — a choice that would
inherently make his calculation less reliable than using the full dataset. Based on the actual data,
the correlation coefficients ranged from 0.71 to 0.89. Sanders Testimony, App’x D. Mr. Sanders
testified that a “correlation coefficient of between 0.60 and 0.80 is considered to be strong in
business economics and the social sciences.” Id., at 11.

Mr. Galaz also challenged the strength of the correlation by focusing on entries in the
data where there are blanks because Nielsen did not report a specific rating. He claimed that

“instances in which no number appears ... are what can be characterized as instances in which
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there is “zero viewing,”” and then criticized Mr. Sanders for “omitting reference to the zero
viewing instances” in his correlation calculation. Galaz Rebuttal Testimony, at 17-18. Mr. Galaz
again misunderstood both what the data means and how to calculate a correlation coefficient.

First, blanks in the data are not necessarily instances of zero viewing. Mr. Galaz was
aware that this was a misinterpretation of the data because he cited the relevant passage from the
RODP. The RODP methodology section explains: ““Blanks’ should not be interpreted as
connoting zero viewing.” EX. A, Report on Devotional Programs, February 2001
(Methodological Descriptions), at SDC00000507; see also Galaz Rebuttal Testimony, at 26
(citing the same passage). Even if some of the blanks are the result of viewing being so low that
it was effectively zero, Mr. Galaz offered no method by which the Judges could decide which
blanks to replace with zeros and which to leave as un-measured or missing data.

Second, Mr. Galaz advocated for improperly calculating the correlation coefficient. It is
impossible to calculate a correlation between a numerical value in one dataset and a blank in the
other. Following Mr. Galaz’s uninformed logic therefore requires inserting values of zero to
replace blanks. Making that substitution would assume, with no basis, that each blank entry was
created for the exact same reason, and that the reason was a measurement of low viewership (as
opposed to other explanations like failing different aspects of the reportability criteria or not
being broadcast during the reporting period). Mr. Galaz’s flawed attempts to critique the
correlation calculation underscore his utter lack of established qualifications to opine on
statistical issues. The correlation calculated by Mr. Sanders appropriately relied only on the data
available, not arbitrary assumptions about data that was not presented in his sources.

Finally, re-calculating the correlation coefficients by replacing blanks in the data with

zeros would not reduce the strength of the correlation. As an example, replacing the blank for
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the program “Crenshaw” in the 2000 RODP with a zero would artificially increase the
correlation for that year, because that new zero value would be very close to the 0.1 reported by
the HHVH in the same year. See Sanders Testimony, App’x D, at D-1. While the calculations
are meaningless, replacing blanks in the calculation with zeros could increase the correlation
coefficients because of other similar entries, and would get even stronger if entries where both
datasets had blanks were replaced with perfectly-matched entries of zero instead. Thus, even
using Mr. Galaz’s inherently flawed rationale for calculating correlation (which the SDC do not
advise), the conclusion remains that the two datasets are strongly correlated.

2. The Data Before the Judges are Sufficient to Reach a Determination.

Both types of data used by Mr. Sanders were sourced from the generally more reliable
Nielsen diary data. The RODP ratings were from the February sweeps periods for each year in
question, and those periods are measured using in-tab diary data. See, e.g., EX. A, at
SDC00000511-512 (listing “in-tab” diary sample sizes); see also Distribution of 1998-99 Cable
Royalty Funds, 80 Fed. Reg. at 13431 n.31 (describing how sweeps period data is collected from
random samples of diary data from hundreds of thousands of households). The HHVH reports
from were derived from “distant program viewing data from Nielsen, presented on a quarter-hour
basis, for programs from Nielsen’s six ‘sweeps’ months of diary data.” Distribution of 1998-99
Cable Royalty Funds, 80 Fed. Reg. at 13431; Distribution of the 2000-03 Cable Royalty Funds,
78 Fed. Reg. at 64993 (“Nielsen provided MPAA with so-called “diary data’ for each of the
Kessler Sample stations measuring viewing in non-local counties during sweeps periods.”). As
Mr. Galaz pointed out, Mr. Sanders has consistently testified to the Judges that the data from
these sweeps periods, based on larger random sampling and diary data in all markets, is a
reasonable proxy for valuing niche programming like the Devotional category. Sanders

Testimony, at 5; Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13432 (noting
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that Mr. Sanders testified that local Nielsen viewing data for the February 1999 sweeps period
“was performed through a random sampling of viewers and constituted the “granular’ or ‘niche’
type of report that Mr. Sanders understood to be necessary in order to rely with greater certainty
on the results of the analysis”); Galaz Rebuttal Testimony, at 14 (citing Mr. Sanders’s testimony
in the 2010-2013 proceedings that “diary data utilizes far more households than metered data,
and is therefore regarded as a more accurate and granular measure, particularly for programs
with comparatively low viewing levels or in smaller markets”).

Mr. Galaz unsuccessfully criticized the reliance on Nielsen RODP data from the February
sweeps months. First, his suggestion that the Judges have previously refused to rely on this data
is flatly incorrect. The Judges affirmatively relied on substantially identical local Nielsen
viewing data for the February 1999 sweeps period. Distribution of 1998-99 Cable Royalty
Funds, 80 Fed. Reg. at 13432. Second, he laments the lack of data from other months of the
year. While “more useful data is always preferable,” Sanders Testimony, at 12, given that the
relevant royalty period is 13-16 years removed from the filing of testimony, the data before the
Judges is the best evidence that the SDC could reasonably afford to present in these proceedings.
While either party could conceivably cherry-pick specific datapoints that are unfavorable in
February, there is no qualified testimony to establish that the February periods, in aggregate, are
not adequately representative of relative ratings for the years in question or that they create a
pattern of skewed results.

Mr. Galaz also opined that some DMAs have what he personally considered “remarkably
small sampling for a category as small as the devotional programming category.” Galaz
Rebuttal Testimony, at 26. Even if such a concern were a valid criticism, the Judges have dealt

with statistics based on small sample sizes before. In the 1999 proceeding, the Judges held that
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without evidence to “resolve these issues regarding sample size, margins of error and levels of
confidence,” there would be insufficient record evidence to depart from previous findings
regarding data reliability. Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13436.
Mr. Galaz is not a statistician and is clearly not qualified to offer a professional opinion on the
quality of Nielsen’s data collection process or to assert that Nielsen’s sample sizes were
insufficient. His expression of surprise is incompetent evidence as to the validity of the sampling
methodology used by Nielsen to arrive at its ratings. Because IPG has brought forth no credible
evidence demonstrating that uncertainty affecting the margin of error would harm one party
more than the other, the Judges should not speculate as to whether any sampling-based error
might exist, and if so, if it might unevenly bias the share calculations.

Finally, Mr. Galaz advocated for the use of figures from rankings tables on page “R-7" of
the RODP reports, solely because he calculated that the figures presented in those rankings are
the “least favorable” to the SDC. Galaz Rebuttal Testimony, at 33. This is a results-oriented
proposal that does not even attempt to examine whether the R-7 data is preferable. While Mr.
Galaz points to the SDC’s reliance on R-7 data in another proceeding, it was used because the
SDC were only able to obtain R-7 tables for certain months in which they were not able to obtain
full RODPs. Testimony of Erkan Erdem, Ph.D., Docket Nos. 14-CRB-0010 CD, 14-CRB-0011-
SD (Distribution Phase), Dec. 22, 2017, at 19 n.24. However, the R-7 rankings exclude certain
data, and are thus a less complete measure of total viewing. The RODP explains that “below
minimum in-tab data are excluded from averages in the Ranking Tables.” Ex. A, at
SDC00000507. The page R-7 tables one of these ranking tables, presented in the “Households
and Persons Ranking Tables (Ranked by Average Rating)” section of the RODP. See Ex. A, at

SDCO00000505. As a result, the R-7 numbers tend to be marginally lower than those reported on
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each program’s detail page.* Mr. Sanders relied on, in his opinion, the more complete numbers.
The mere fact that they were slightly less favorable to IPG is not a basis to reject them.

3. The HHVH Reports Were a Reasonable Data Source.

While IPG argues that the HHVH data cannot be verified because the SDC do not have
available the underlying source data, this is a red herring. Unlike the SDC, IPG is in possession
of the necessary underlying data, and was fully capable of conducting its own testing of the
HHVH reports, which it now claims is necessary. IPG received the data underlying the HHVH
reports from MPAA, but based on IPG’s opposition, the Judges did not compel IPG to produce
that data to the SDC in discovery. Order Denying SDC’s Motion to Compel IPG, Jan. 3, 2017.
The Judges have ruled on similar arguments from IPG regarding the HHVH reports before,
holding both that the SDC could not produce data that was not in its possession, but also that the
reports could be considered because IPG had sufficient data “to allow it to confirm either that
Mr. Whitt had performed his work correctly ... or that Mr. Whitt had performed his work
incorrectly.” Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13425.

IPG chose not to present rebuttal analysis of the HHVH reports based on the data it had.
The Judges faced a similar refusal to present evidence controlled by a party when MPAA
presented the testimony of Paul Lindstrom without certain analysis relating to margins of error:

Furthermore, Mr. Lindstrom acknowledged that he had not produced the margins
of error or the levels of confidence associated with the Nielsen viewership data,
despite the fact that such information could be produced. ... The Judges infer

that, had such information underscored the reliability of the Nielsen data, it would
have been produced by MPAA.

Distribution of the 2000-03 Cable Royalty Funds, 78 Fed. Reg. at 64995. The same inference

4 Using Mr. Galaz’s example, the R-7 table reports a figure of 125 for Benny Hinn, while the detail page reports a
figure of 128. See Galaz Rebuttal Testimony, Ex. 3, at SDC00000540, 560.
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applies to IPG here. Because IPG has the underlying data and means to verify the HHVH reports
in its possession, its decision not to present that analysis to rebut the reliability of the HHVH
reports suggests that the underlying data do not support IPG’s argument.

To the extent IPG argues the HHVH figures are hearsay, this argument is unavailing. An
expert may consider evidence even if it is not admissible directly. Jenkins v. U.S., 307 F.2d 637,
641-42 (D.C. Cir. 1962) (admitting “testimony based, in part, upon reports of others which are
not in evidence but which the expert customarily relies upon in the practice of his profession”).
Because economic actors, even in a hypothetical market, are constrained by the cost of data, the
Judges previously accepted Mr. Sanders’s use of the HHVH reports based on his opinion that
“willing sellers and willing buyers in the marketplace for television program copyright licenses
would consider themselves ‘fully informed’ if they had access merely to the information upon
which he relied.” Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13435-36.

In a clear contradiction to IPG’s stated position, Mr. Galaz also argued that the SDC
failed to base their primary calculation on the HHVH data, suggesting that Mr. Sanders could
have made his calculations “just relying on the distant ratings data.” Galaz Rebuttal Testimony,
at 18. Mr. Sanders chose to rely primarily on the RODP data because of the “concerns that the
Judges have previously expressed ... and especially because of the potential difficulty with
regard to the accessibility of data underlying the HHVH report.” Sanders Testimony, at 11. The
choice of data was largely dictated by the Judges’ prior determination and the data the SDC had
available. Mr. Sanders determined, however, that both datasets were strongly correlated and
“reinforce each other’s reliability,” which “increases my confidence that the use of local ratings
from the RODP reports is a reasonable methodology.” Id., at 11. The Judges have also found

that these two data sources were “confirmatory” of each other, an important part of their decision
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to distribute royalties based on RODP data in the 1999 cable distribution determination. Order
Reopening Record and Scheduling Further Proceedings, Docket Nos. 2012-6 CRB CD 2004-09
(Phase I1), 2012-7 CRB SD 1999-2009 (Phase I1), May 4, 2016, at 5 n.8.

IPG’s proposal to use the HHVH data because it is more favorable to IPG cannot be
adopted. Deviating from the precedent accepting RODP local ratings over HHVH distant ratings
merely because Mr. Galaz argued the HHVH data marginally favors IPG in two of four years is
an arbitrary, results-oriented change rather than an application of a reliable methodology.

D. IPG’s Criticisms Failed to Discredit the SDC Methodology.

IPG raised several challenges to the SDC methodology, none of which undermined its
core premises that 1) viewership was a reasonable proxy for value within the niche,
homogeneous category of devotional programming, and 2) Nielsen RODP local ratings data was
a reasonable proxy for viewership from 2000 through 2003.

1. “Zero Viewing Instances” Do Not Undermine the Relative Share Calculations.

Returning to one of his favorite, albeit uninformed themes, Mr. Galaz took issue with the
fact that the Nielsen RODPs included blanks for certain programs, calling these “zero viewing
instances.” As discussed in Section C.1, a blank in the RODP is not Nielsen’s determination that
there is no viewing. Unlike the “zero viewing” quarter-hour instances that IPG has sought to
criticize in prior proceedings, these absent datapoints in the RODPs relate to programs whose
recorded viewing fell below Nielsen’s reportability standards. Based on reviewing the
reportability criteria, Mr. Sanders testified that the excluded programs receiving blanks “would
tend to have lesser value for cable operators than included programs.” Sanders Testimony, at 6,

and thus would be unlikely to significantly affect the relative valuations.
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2. PG Offered No Evidence that Broadcasts Not Included in RODP Data Cause
Disproportionate Effects on Either Claimant.

Mr. Galaz’s rebuttal testimony did not offer any sound, professional reasoning why any
programs excluded due to reportability thresholds were valuable enough to change the shares Mr.
Sanders calculated. Nor did IPG offer any evidence that excluded programs would have
systematically biased the results in favor of one party.

IPG points to the fact that its claimant BGEA does not appear in the RODPs. Mr. Galaz
concedes that BGEA produced only nine broadcasts from this claimant — all specials — that
occurred during the February sweeps periods measured by the RODPs. Thus the BGEA
programs did not reach Nielsen’s reportability thresholds, which were geared to measure regular
daily or weekly programs. Mr. Galaz argues this means the “RODP reports might inequitably
omit any value to a program,” a suggestion that applies equally to the specials and non-regular
programming of the SDC claimants as well. But Mr. Galaz was unable to demonstrate that the
BGEA programs that didn’t meet Nielsen’s standards for inclusion in the RODPs for the years
2001-03° disproportionately reduced the total ratings of IPG’s overall claim relative to the
reduction in total ratings for the SDC resulting from any missed programs for their claimants.

Because Mr. Sanders calculated relative values, the missing BGEA specials would only
affect his proposed shares if excluded programs skewed towards one claimant or the other. Mr.
Galaz reviewed the broadcasting schedule data in its possession to identify the few broadcasts
that were missed from BGEA, but undertook no similar or balanced analysis of any other

programs or claimants. The Judges cannot assume, without that analysis, that the unreported

> BGEA programs were not claimed by IPG for the year 2000, so this argument has no bearing whatsoever on
awards for that year. Memorandum Opinion and Order Following Preliminary Hearing on Validity of Claims,
March 21, 2013, at 7.
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specials for IPG outweighed unreported specials for the SDC. Nor should the Judges attribute
any value to program schedules without evidence of actual viewership of those programs.
“[T]here is certainly no basis to allow for compensation of a program in the absence of any
evidence of viewership.” Distribution of 1998-99 Cable Royalty Funds, 80 Fed. Reg. at 13441.
Nielsen ratings are considered the “currency of the broadcast and cable industry.” Sanders
Testimony, at 5. There is no credible evidence to reject them as evidence of viewership.

3. The SDC’s Methodology Measured Relative Value, not Relative Volume.

Mr. Galaz criticizes the SDC methodology because it allocates less value to IPG than
IPG’s respective percentage of total broadcasts, one of Mr. Galaz’s oft-stated but firmly rejected
principles. Measuring relative value based on program volume is “antithetical to the exercise in
a distribution proceeding, which is to establish the relative values for groups of programming,
based upon the characteristics of the constituent programs.” Sanders Rebuttal Testimony, at 6.
There is no reason to expect an accurate methodology to assign value in line with the volume of
programming. Designated Testimony of Erkan Erdem, Ph.D., at 5.

Mr. Galaz posits that “[a]n explanation must nevertheless be reached as to why IPG
retransmitted program|s] constitutes 54.74% of the volume, yet garners only 29.98% of the
viewership ratings in the data relied on by the SDC.” Galaz Rebuttal Testimony, at 22. Because
the volume of programming is not related to relative value, no explanation is necessary.
However, the answer is simple: The SDC represent larger, more popular, and more well-
established television ministries with comparatively more valuable programming and
correspondingly higher viewership compared to the IPG claimants. While some of IPG’s more
valuable programs may be comparatively more valuable than some of the SDC’s less valuable
programs, the total mix of IPG programs is relatively less valuable and garners less viewership.

Finally, Mr. Galaz exposed his lack of professional expertise when he expressed doubts
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that IPG programs could have slightly more total broadcasts on stations that reach more
subscribers, but lower overall viewership. Mr. Galaz’s metrics for broadcast volume and number
of subscribers reached are based on his own non-random, heavily-criticized annual sample of
200-231 stations. Galaz Rebuttal Testimony, at 21. As a result, the conclusions drawn with
respect to the broadcast volume or number of subscribers reached are not reliable, nor can they
be projected to the universe of distantly retransmitted stations. Moreover, even if IPG-claimed
programs reached more subscribers, this fact in itself would not indicate higher relative value for
IPG programs because no IPG data links those subscribers to the IPG programs. IPG’s reliance
on purported volume of programming — which is not even reliably measured — “opens a barn
door to attributing significant value to what is characterized in the industry as ‘white noise’ —
programming that attracts no material viewership (or even a test pattern) and, as such, has no
material value and is often used to fill airtime simply to maintain a station’s compliance with
FCC operating requirements.” Sanders Rebuttal Testimony, at 9.

E. The IPG Methodology Must be Rejected as Merely a Truncated Version of Its
Wholly Unreliable Prior Methodology.

The Judges previously concluded that the methodology presented by Mr. Galaz was “so
flawed that the Judges cannot credit the percentage allocations as proposed.” Distribution of the
2000-03 Cable Royalty Funds, 78 Fed. Reg. at 65,005. The D.C. Circuit affirmed this ruling,
agreeing that “IPG’s formula produced absurd results in the Devotional category.” SDC v. CRB,
797 F.3d 1106, 1113 (D.C. Cir. 2015).

1. Removing the Time Period Weight Factor Did Not Improve IPG’s Methodology.

Despite the Judges’ rejection of Mr. Galaz’s original methodology, IPG again proposes
“the same methodology IPG presented earlier in this proceeding, minus the time period weight

factor.” Order Denying SDC’s Motion to Compel IPG, Jan. 3, 2017, at 3. This deletion did
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nothing to address any of the “major defects” that the Judges found in the IPG methodology. Set
forth in detail in the 2000-03 Distribution Order, those defects were independent of the Time
Period Weight Factor, and related to the underlying assumptions in the methodology, failures in
construction, and the credibility of the witness who designed it.

First, even accepting that viewership has drawbacks, IPG failed to provide a better metric
for relative value. The Judges concluded that Mr. Galaz’s methodology failed to account for
viewership levels and also failed to apply any other “more sophisticated model” to demonstrate
how a CSO would maximize subscribership by attracting marginal viewers. As a result, Mr.
Galaz’s methodology did not follow from any of Mr. Galaz’s critiques of a viewership-based
analysis. Distribution of the 2000-03 Cable Royalty Funds, 78 Fed. Reg. at 64999. IPG has
done nothing to refine its model to account for viewership or to address the lack of supporting
evidence for its proposed alternatives. Id. at 65002 (“In these two regards, (an undeveloped
theory and the absence of factual support) the Judges cannot adopt the IPG Methodology.”).

Second, the Judges concluded that “IPG made no effort to mitigate the problems with its
non-random sample.” 1d. at 65000. Rather than adjust the sample or the analysis in response,
Mr. 